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OVERVIEW
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‣ Law vs. guidance and recommendations

‣ OSH Act requirements

‣ OSHA, SC OSHA, CDC, EPA, FDA, and EEOC guidance

‣ OSHA guidance for recording COVID-19 cases (May 19, 2020)

‣ OSHA additional guidance for construction (June 1, 2020)

‣ CDC guidance for employers with workers at high risk (May 19, 2020)

‣ CDC guidance for office buildings (May 27, 2020)

‣ Industry recommendations

‣ Evans v. Walmart Inc.

‣ Worker’s comp exclusive remedy in SC

‣ OSHA first COVID-19 citation (May 18, 2020)

‣ Congressional developments
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OSH ACT REQUIREMENTS
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‣ Sec. 5(a)(1) “General duty clause”

‣ Requires each employer to keep workplace “free from recognized 

hazards that are causing or are likely to cause death or serious 

physical harm to employees” 

‣ Employer can be cited under GDC if there are feasible means to 

abate a serious hazard that it doesn’t use

‣ Sec. 5(a)(2) Comply with applicable OSHA standards

‣ Examples may include guarding, hazcom, LO/TO,  and PPE
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OSH ACT REQUIREMENTS
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‣ Sec. 11(c) No retaliation against employee for 

raising workplace safety concerns

‣ Sec. 13(a) Employee may refuse to work only if 

he/she has good faith belief there is imminent 

danger of death or serious injury

‣ If employer following OSHA and CDC guidance, most 

employees should not be in danger

‣ But workers at high risk may be entitled to reasonable 

accommodation under ADA
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OSHA EXPOSURE LEVEL GUIDANCE

(MARCH 9, 2020)
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OSHA EXPOSURE LEVEL GUIDANCE

(MARCH 9, 2020)
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‣ Divides jobs into four risk exposure levels

‣ Lower exposure risk level

‣ Office positions that involve minimal contact with general public and co-workers

‣ Medium exposure risk

‣ Manufacturing, construction, and retail positions that involve high frequency contact with 

general public and co-workers

‣ High exposure risk

‣ Healthcare and EMS positions that involve exposure to patients

‣ Very high exposure risk

‣ Healthcare and lab positions that involve exposure to specimens

‣ Recommends engineering and administrative controls, safe work 

practices, and/or PPE for each level
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OSHA INDUSTRY GUIDANCE

(STARTING APRIL 21, 2020)
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OSHA INDUSTRY GUIDANCE

(STARTING APRIL 21, 2020)
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‣ Package delivery

‣ Manufacturing

‣ Construction 

‣ Rideshare, taxi, and car service

‣ Retail

‣ Retail pharmacies

‣ Restaurants and beverage vendors offering takeout

‣ Nursing homes

‣ Dental practices
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OSHA GUIDANCE FOR RECORDING COVID-19 CASES

(MAY 19, 2020)
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‣ Case is a recordable illness if:

‣ Confirmed 

‣ Work-related

‣ Results in death, days away from work, restricted work 

or transfer to another job, medical treatment beyond 

first aid, or loss of consciousness
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OSHA GUIDANCE FOR RECORDING COVID-19 CASES

(MAY 19, 2020)
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‣ Factors OSHA will consider in evaluating employer’s 

work-related analysis:

‣ Reasonableness of employer’s investigation into work-

relatedness

‣ Evidence available to employer

‣ Evidence COVID-19 illness was contracted at work

‣ A factor weighing in favor of work-relatedness:

‣ Several cases developing among workers who work closely together and 

there is not an alternative explanation

‣ A factor weighing against work-relatedness: 

‣ Worker who tests positive is only worker in his or her vicinity to contract 

virus
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OSHA ADDITIONAL GUIDANCE FOR 

CONSTRUCTION (JUNE 1, 2020)
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‣ Determine what risk level each work task falls under

‣ Most construction tasks are in low, medium, or high-risk categories, 

not very-high risk category

‣ Create plan that eliminates or controls related hazards

‣ Use engineering controls, administrative controls, safe work 

practices, and PPE
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OSHA – ADDITIONAL GUIDANCE FOR 

CONSTRUCTION (JUNE 1, 2020)
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‣ Addresses precautions to take when work performed in 

occupied homes or other buildings

‣ Highlights and generally recommends the use of cloth face 

coverings

‣ Train workers on plan
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SC OSHA RTW GUIDANCE

(MAY 14, 2020)
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‣ Mostly reiterates OSHA and CDC guidance

‣ Same for DHEC RTW guidance and accelerateSC final report
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CDC AND EPA “DECISION TOOL” FOR 

DISINFECTING (MAY 7, 2020)
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CDC “DECISION TOOL” FOR RTW

(LATEST VERSION MAY 15, 2020)
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CDC GUIDANCE FOR EMPLOYERS WITH 

WORKERS AT HIGH RISK (MAY 19, 2020)
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‣ Pages 46-48 of “CDC Activities and Initiatives Supporting 

the COVID-19 Response” publication

‣ “High-risk worker”=any individual over age 65 or with 

underlying medical condition

‣ Encourage workers at higher risk to self-identify, but avoid 

making unnecessary medical inquiries or unilaterally 

excluding some workers from workplace

‣ Protect higher-risk employees by supporting and 

encouraging options to telework
‣ When telework not feasible, consider offering duties that minimize 

contact with customers and other employees as reasonable 

accommodation
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CDC GUIDANCE FOR OFFICE BUILDINGS

(MAY 27, 2020)
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‣ Evaluation of building
‣ Check HVAC systems

‣ “Increase circulation of outdoor as much as possible”

‣ Check mechanical and life safety systems

‣ Assessment of risk
‣ Identify where and how employees could be exposed to 

COVID-19 (e.g., in meeting rooms and break rooms)
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CDC GUIDANCE FOR OFFICE BUILDINGS

(MAY 27, 2020)
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‣ Implementation of controls
‣ Engineering controls
‣ Reconfiguring workspaces

‣ Physically separating employees

‣ Administrative controls
‣ “Consider … daily … health checks (e.g., symptoms 

and/or temperature screening) of employees before they 

enter worksite”

‣ “Employees should wear a cloth face covering to cover 

their nose and mouth in all areas of the business”
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CDC GUIDANCE FOR OFFICE BUILDINGS

(MAY 27, 2020)
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‣ Education of employees
‣ Use posters and notices to educate employees on 

symptoms, staying home when sick, social 

distancing, etc.  



www.nexsenpruet.comRETURNING TO WORK:  WORKPLACE SAFETY ISSUES

FDA GUIDANCE FOR RESTAURANTS AND 

GROCERY STORES (APRIL 21, 2020)
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EEOC GUIDANCE ON APPLICATION OF ADA

(LATEST VERSION MAY 7, 2020)
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INDUSTRY RECOMMENDATIONS
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EVANS V. WALMART INC.
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‣Wrongful death suit by estate of employee who died, 

allegedly from exposure to COVID-19 at work

‣ Claims negligence and “willful and wanton 

misconduct” in failing to provide safe and healthy 

work environment because employer didn’t follow:

‣ OSHA’s COVID-19 exposure-specific guidance

‣ CDC’s COVID-19 general guidance

‣ Eight alleged instances of this, including that it didn’t enforce 

social distancing, properly sanitize the store, or provide sufficient 

PPE for employees
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EVANS V. WALMART INC.
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‣ Complaint may be subject to dismissal to extent 

it doesn’t allege intentional conduct

‣ To get around exclusive remedy of worker’s comp in 

IL and sue for damages, employee must show 

intentional conduct
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WORKER’S COMP EXCLUSIVE REMEDY IN SC
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‣ S.C. Code § 42-1-540: SCWCA “exclude[s] all other 

rights and remedies” other than those afforded by 

Act “on account of” work-related personal injuries

‣ Edens v. Bellini: Exception where injury is not 

accidental but rather results from intentional act of 

employer; requires deliberate and specific intent to 

injure employee

‣ Will be hard to show employer had deliberate and specific 

intent for employee to contract COVID-19

‣ Especially if employer followed OSHA and CDC guidance
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OSHA FIRST COVID-19 CITATION

(MAY 18, 2020)
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CONGRESSIONAL DEVELOPMENTS
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‣ HEROES Act passed House May 15, 2020 but will 

not pass Senate

‣ Would require OSHA to issue standards requiring that 

workplaces comply with CDC guidance

‣White House and Senate plan to propose stimulus 

legislation in July 2020 that provides liability 

protection for businesses

‣ Possible safe harbor if precautions taken to protect 

employees and customers, but not if business was 

grossly negligent

‣ May hinge on compliance with OSHA and CDC guidance
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QUESTIONS/COMMENTS?
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David Dubberly
ddubberly@nexsenpruet.com
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