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South Carolina State 
Tax Traps and Pitfalls

By Burnet Maybank III, Franklin Daniels and Cashida Okeke

While our state tax code is not
nearly as byzantine and complex as
the Internal Revenue Code, it does
contain its share of pitfalls and traps
for the unwary. The purpose of this
article is to point out some of the
more common problems, along
with solutions (where such exist). 

A. Individual Liability for Unpaid
Sales Taxes (Yikes)
The Problem:

As a young lawyer, two things
are going to happen to you: (1) one
or more clients are not going to pay
you for services rendered; and (2)
you are going to be pitched to invest
in a bar or grill that is certainly
going to go out of business without
remitting all of the sales taxes it has
collected from customers.

Most of us are aware of the IRS
and DOR trust fund liability for
responsible corporate officers, direc-
tors and employees who fail to pay

employee withholdings over to the
IRS and the state. Many of us are not
aware that the S.C. General Assembly
quietly imposed individual liability
some 10 years ago for sales taxes that
are collected but not remitted to the
S.C. Department of Revenue. 

Under S.C. Code Section 12-54-
195, “responsible persons” can be
held personally liable for failing to
remit sales taxes to the Department
of Revenue.1 A “responsible person”
is defined to include officers and
partners, but also names employees,
with “a duty to pay to the depart-
ment any state or local sales tax
[owed] …”2

The Solution:
1. Don’t invest in any bar or
restaurant. Enough said.

2. Know where you stand.
Make sure that, as an officer or
director of a corporation or a LLC

member, you know if you are, or
could be, a “responsible party”
when it comes to the collection and
remittance of the company’s taxes
to the Department. Even as a mere
bookkeeper responsible for trans-
mitting payments to the
Department, you could be “under a
duty to perform the act in respect
of which the violation occurs”3

and, if your company has an out-
standing tax liability, this could
mean writing a personal check.

3. [Don’t] sign on the dotted
line. Know and understand the
documents you sign as an employ-
ee, corporate officer or LLC member.
If you sign tax returns and checks
for tax payments, the Department
could personally slam you with a
bill for unpaid taxes because, by
signing these documents, it can be
shown that you knew, or should
have known, that such returnsP
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should have been filed.4

B. Hidden Tax Liens?

The Problem:
Buyers beware. Code Section 12-

54-124 lays out the ground rules for
transferring assets that may bring a
tax liability with them. Under the
old statute, Code Section 12-36-530,
repealed in 2006, any outstanding
tax liens or liabilities owed by the
seller before he sold the business to
the purchaser constituted a lien on
the inventory, fixtures and equip-
ment in the hands of the innocent
purchaser and not just the seller.
What’s even more frustrating was
that in many cases the unrecorded
lien would remain in effect until all
the taxes owed by the seller had
been paid to the Department.5

When the innocent purchaser
applied to the Department of
Revenue for a retail license to con-
tinue or conduct the business after
the sale, his request would be
denied simply because of the out-
standing tax liability attached to his
purchased assets. Unfortunately and
frustratingly, this means that the

innocent purchaser is punished for
the [tax] sins of the seller. 

Fortunately, there is now hope
(and new concerns). The new
statute, Code Section 12-54-124,
contains language that provides
some help for purchasers that the
old statute did not. This section pro-
vides that in the case of the transfer
of a majority of the assets of a busi-
ness, through sale, liquidation
merger, corporate reorganization,
lease or otherwise, any tax that was
due on the date of transfer consti-
tutes a liability of the transferee
until the taxes are paid.6 The section
further states that the DOR may not
issue a retail sales tax license to the
purchaser and may revoke any
license issued before the outstand-
ing taxes were discovered.7

In summary, the prior statute
was generally construed as applying
only to a sale of an entire business
which owed sales taxes. The new
statute applies to a sale or other
transfer of a majority of the assets
and applies if any state tax is owing.
The provisions of Code Section 12-
54-124 do not apply to a purchaser

that has obtained a Certificate of
Compliance from the Department
“within 30 days before the trans-
fer.”8 A DOR Policy Document notes
that the Certificate of Compliance
serves as “prima facie evidence that
a tax has been paid, that a return
has been filed, or that information
has been supplied as required.”9

This Certificate remains valid for 30
days from its issue date; if the assets
are transferred within those 30 days,
no lien will be created. If there are
tax liabilities, the Department will
pursue the seller and not assets in
the hands of the purchaser.10

The Solution:
1. Before you buy, certify. The
Department of Revenue strongly
urges anyone interested in purchas-
ing a business, or having a majority
of a business’s assets transferred over
to their name, to request a Certificate
of Compliance from the seller. Valid
for 30 days, it certifies that no lien
will be placed against the assets if the
purchaser receives assets from the
seller with an outstanding liability. It
also assures the purchaser that the
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Department will not come after the
assets for any unpaid taxes associated
with the seller. 

Note that it may take several
weeks to get a Certificate of
Compliance—you can’t apply sever-
al days before the closing. (You also
can’t apply too early, as the
Certificate is only valid for 30 days.)
Obviously, the purchaser may want
to protect itself in the purchase
transactional documents.

2. You can’t game the system.
Two owners of four different restau-
rants converted their partnership to
a corporation after each of their four
restaurants became delinquent in
paying their sales and withholding
taxes.11 Under Code Section 12-54-
90, failure to pay such taxes would
normally result in each operation’s
sales tax license being revoked.12

However, in an effort to outsmart
the Department of Revenue, the two
owners used the existing corporate
name to get a new sales tax license.
The newly formed corporation also
failed to pay its withholding taxes
and the two owners formed two new

corporations. After forming the cor-
porations and falling behind in tax
payments at least three different
times—each time, trying to acquire a
new sales tax license for the corpora-
tion—their final attempt at obtain-
ing a license was thwarted. The
Department saw that the two own-
ers had other outstanding liabilities
on their properties and, although
the most recently formed corpora-
tion did not, that corporation was
not issued a license. It was ultimate-
ly determined that, since the two
owners were creating new corpora-
tions for the sole purpose of “avoid-
ing outstanding tax liabilities,” the
owners had to pay off their existing
debt, generated by the previously
formed businesses, before they could
be issued a new retail license. 

C. You Have to Withhold on
Payments to Non-Resident
Contractors?
The Problem:

Every so often South Carolina is
struck by a major hurricane or ice
storm causing extensive damage,
which will frequently be followed

with a flood of out-of-state contrac-
tors. Some of us will impulse pur-
chase a seemingly great deal from a
contractor to repair our roof, drive-
way, etc. (and we don’t have a clue
where the contractor is from). And
some of us have good clients who
engage in large construction projects.

We all have a general notion
that withholdings may be required
in the above circumstances, but
assume it applies only in very nar-
row circumstances involving large
dollars. Alas, such is not the case.

S.C. Code Section 12-8-550(A)
mandates that “a person hiring or
contracting with a nonresident con-
ducting a business or performing per-
sonal services of a temporary nature
within this State shall withhold two
percent of each payment in which
the South Carolina portion of the
contract exceeds or could reasonably
be expected to exceed $10,000.”13

When the non-resident skips town
without paying the DOR—or even
where it pays the DOR—the DOR
can exact payment of the two per-
cent withholding tax from you.

Note that a very similar provi-
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sion, Section 12-8-540, requires a
tenant to withhold seven percent of
lease payments over $1,200 per year
to non-resident landlords.14 (Let’s see
how your landlord reacts to that.) 

The Solution: 
1. Get an Affidavit or Check
with the Secretary of State and
the S.C. Department of
Revenue. With the power of the
Secretary of State, the person con-
tracting with a foreign contractor
can forego the responsibility of the
withholding. Code Section 12-8-
550(A) includes a stipulation stating
that the two percent withholding
tax doesn’t apply to non-residents
who register as non-resident entities
with the Secretary of State or the
Department of Revenue.15 By regis-
tering with these entities, a non-res-
ident contractor, in effect, surren-
ders itself to the jurisdiction of the
Department. Exempt as stated
below, only then is the owner not
responsible under the state’s with-
holding tax law. 

Code Section 12-8-550(A) also
encourages owners to get an affi-

davit from the non-resident stating
that he or she has registered with
either the Department of Revenue
or the Secretary.16

D. A Single Member LLC is not
Regarded as an Entity Separate
from its Owner?
The Problem: 

The state tax statute dealing
with single member LLCs previously
stated with admirable clarity
“Single-member limited liability
companies which are not taxed for
South Carolina income tax purposes
as a corporation … will be ignored for
all South Carolina tax purposes.”
(Emphasis added.) We all know
what this means. In 2001, the
statute was quietly amended. Code
Section 12-2-25(B)(1) now states
that “[f]or South Carolina tax pur-
poses: (1) a single-member limited
liability company, which is not
taxed for South Carolina income tax
purposes as a corporation, is not
regarded as an entity separate from its
owner.”17 What the heck does this
mean? And what taxes does the new
statute “disregard”? 

In CFRE, LLC v. Greenville County
Assessor, the question was whether a
single member LLC, here CFRE,
should be afforded the same four
percent tax ratio that is used for pri-
mary residences in Code Section 12-
43-220(c)(1).18 The owner formed
her single-member LLC for estate
planning and asset protection pur-
poses. Two years later, the plaintiff
deeded title to her legal residence to
CFRE and sought to have her resi-
dence taxed under the lower four
percent assessment ratio used for
primary residences. The county
argued, and the ALC agreed, that
the new single member LLC statute,
Section 12-2-25(B)(1), only applies
to income taxes (and that only nat-
ural persons can qualify for the
lower legal residence ratio).

On appeal, the S.C. Supreme
Court reversed the ALC decision.
The Court determined that no
additional language in Code
Section 12-2-25(B)(1) limits its use
to certain taxes; rather “the plain
language of [the section] renders it
applicable to all forms of taxation
in Title 12 …”19 The Court also



May 2013 47

noted in footnote 5:  

“Prior to the 2001 amendments
to Section 12-2-35(B), that sec-
tion explicitly stated that single-
member limited liability compa-
nies received this treatment for
“all South Carolina tax purpos-
es.” S.C. Code Ann. §12-2-25(B)
(2000)(emphasis added). The
2001 amendments removed the
word “all” from the language …
We do not believe this deletion
was substantive, and as dis-
cussed infra, the Department of
Revenue (DOR) has not treated
it as such.”20

The Solution:

The statute is still awkwardly
worded. Hopefully the CFRE, LLC
decision will make clear that single
member LLCs will be disregarded for
all tax purposes.

E. YOU NEED TO KEEP ATI

RECORDS—FOR 25 YEARS?

The Problem: 

Act 388 of 2006 significantly
altered property taxation in South

Carolina. As part of its sweeping
reforms, Act 388 imposes a 15 per-
cent cap on increases in property
tax values. The tax cap is removed,
however, when an “assessable trans-
fer of interest” (ATI) occurs. Section
12-37-3150 contains a list of ATI
events, including the conveyance of
a parcel of real property by deed or
land contract. It also includes a con-
veyance by lease if the lease is either
for more than 20 years or contains a
bargain purchase option.

Act 388 was written at a time of
rapidly increasing property values.
Based upon the experience of
California and other states with
caps, the General Assembly was
fully aware that efforts would be
made to game the system by imagi-
native lawyers.

Section 12-37-3150(A)(8) accord-
ingly provides that an ATI also
includes:  

A transfer of an ownership inter-
est in a single transaction or as a
part of a series of related transac-
tions within a twenty-five year
period in a corporation, partner-

ship, sole proprietorship, limited
liability company, limited liabili-
ty partnership, or other legal
entity if the ownership interest
conveyed is more than fifty per-
cent of the corporation, partner-
ship, sole proprietorship, limited
liability company, limited liabili-
ty partnership, or other legal
entity.21

The Section goes on to state the
following:

[T]he corporation, partnership,
sole proprietorship, limited lia-
bility company, limited liability
partnership, or other legal entity
shall notify the applicable property
tax assessor on a form provided
by the Department of Revenue
not more than forty-five days
after a conveyance of an owner-
ship interest that constitutes an
assessable transfer of interest or
transfer of ownership under this
item. Failure to provide this
notice or failure to provide accu-
rate information of a transaction
required to be reported by this
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sub-item subjects the property
to a civil penalty of not less
than one hundred nor more
than one thousand dollars as
determined by the assessor. This
penalty is enforceable and col-
lectible as property tax and is in
addition to any other penalties
that may apply. Failure to pro-
vide this notice is a separate
offense for each year after the
notice was required.22

In other words, if a corporation
owns a parcel of real property, and
within a 25 year period, over half of
the corporation’s stock is sold in
one transaction or a series of related
transactions, then the corporation
has a duty to report the transfer to
the Assessor.23

The Solution:

Keep track of the transfer owner-
ship interests of an entity that owns
real property in South Carolina—for
the next 25 years. Report all leases of
real property that are for more than
20 years or contain a bargain pur-
chase option. Note also, where the

property has declined in value since
the last reassessment, this statute
may be helpful. (See Topic 1.)

F. You Can Owe Sales Taxes on

the Sale of a Business?

The Problem:

Sales taxes are imposed on the
sale of tangible personal property in
South Carolina. Virtually every busi-
ness owns tangible personal proper-
ty. Retailers and others who sell tan-
gible personal property routinely
collect and remit sales taxes. Often
overlooked are the sales tax conse-
quences of the sale of all or a por-
tion of the business itself. While the
sales tax base may be low, such sales
are typically subject to sales taxes
unless an exemption applies.

The sales tax base may be small
because all the various sales tax
exemptions (wholesale sale; intangi-
bles etc.) apply to the sales of a busi-
ness. In addition, two other sales
tax exemptions may exempt all of
the remaining tangible personal
property: (1) the occasional (casual)
sale; and (2) the sale of an entire
business. Note that South Carolina

does not, however, (unlike many
states) contain a sales tax exemption
for corporate formations that meet
the non-recognition requirements of
IRC §351. As stated in Tax
Management Multistate Tax
Portfolio, Mergers and Acquisitions:
Sales and Use Tax Consequences
Section 1530.04:

Section 351 of the Internal
Revenue Code (IRC) provides for
the nonrecognition of gain (or
loss) if property is transferred to
a corporation solely in exchange
for stock in the corporation by
the persons who thereafter con-
trol the corporation … Most
states [but not including South
Carolina] have sales and use tax
exemptions which, in some
respects, parallel IRC §351.”24

Two exemptions may apply. SC
DOR Regulation 117-322 exempts
casual sales:

Casual or isolated sales by per-
sons not engaged in the busi-
ness of selling tangible personal
property at retail are not subject
to the sales or use tax.

For purposes of administering
this regulation, the term “casu-
al” means occurring, encoun-
tered, acting or performed with-
out regularity or at random. The
term “occasional” and the term
“isolated” mean occurring alone
or once, an incident not likely
to recur, sporadic.25

The casual sale exemption does
not apply to retailers. For example: if
a grocery store purchases new freezer
units and sells the old ones to a
small country store for its use, the
sale is a retail sale by a person
engaged in the sale of tangible per-
sonal property at retail and subject to
the tax. A sale of old furniture by a
law firm to another, smaller law firm
for its use would be a casual sale
since the law firm is not engaged in
selling tangible personal property at
retail. Unfortunately, there are no
South Carolina court cases, ALJ deci-
sions, DOR policy documents or
attorney general opinions construing
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the casual sales exemption. This
exemption has proven effective in
many states to exempt a sale of an
entire business or division.26 Of
course, the larger and older the busi-
ness, the more difficult it can be to
meet the casual test.27

The sale of the entire business
exempts sales of depreciable assets
used in the operation of a business,
pursuant to the sale of the business
when (1) the entire business is sold
by the owner of it, (2) pursuant to
a written contract and (3) the pur-
chaser continues operation of the
business.28 In DOR Revenue
Advisory Bulletin #01-1 (RAB), the
DOR interpreted this exemption
and stated it applied under two cir-
cumstances: (1) when the taxpayer
sells all the assets of the legal enti-
ty; or (2) when the taxpayer sells
all of the assets of a “discrete busi-
ness enterprise” (as determined by
case law regarding the unitary busi-
ness test).29 If the business being
sold is unitary with the taxpayer’s
other South Carolina businesses
(which were not sold), then the
taxpayer will not be considered to
have sold a discrete business enter-
prise and thus will not qualify for
the exemption.

The RAB gives several examples.
In example A, Seller F operates 10
retail outlets in South Carolina on a
unitary basis and sells, pursuant to a
written contract, two of the outlets
to Purchaser Q who will continue to
operate them. In example B, corpo-
ration X owns in South Carolina
and operates on a unitary basis a
distribution center, a manufacturing
plant and three retail stores. X sells
three stores to D. In both examples,
obviously, the seller did not dispose
of the “entire business.”  In addi-
tion, neither transaction qualified
for the relief contained in the RAB
as neither transaction constituted a
sale of a discrete business enterprise.

As previously stated, the sales
tax base in both examples may be
quite low. The sale of the real estate,
inventory and intangibles will likely
be exempt under various sales tax
provisions. What may be subject to
tax are the furniture, fixtures and
equipment (cash register, comput-
ers, etc.).

The Solution:

The sales tax typically only
applies if: (1) the business is engaged
in the business of selling; (2) the
business is selling tangible personal
property in South Carolina; and (3)
the sales of tangible personal proper-
ty are at retail. Many businesses are
accordingly not subject to sales
taxes, and the casual sale regulation
provides somewhat of a safe harbor.

In any event, the purchaser may
want to protect itself in the transac-
tional documents. The seller may
want to file a sales tax return after
the sale to trigger the statute of lim-
itations.

G. (Non-Exempt) Tenants Who
Lease from Exempt Landlords
May Be Subject to Property
Taxes?
The Problem:

The S.C. Constitution and Title
12 of the S.C. Code provide numer-
ous property tax exemptions, chiefly
to government and certain non-prof-
it organizations. These entities own
billions of dollars in real estate in
this state, some of which is leased to
non-exempt (chiefly for-profit) enti-
ties. Historically, the for-profit enti-
ties escaped property taxation
notwithstanding S.C. Code Section
12-37-950, which has been on the
books since 1957. This statute states:
“When any leasehold estate is con-
veyed for a definite term by any
grantor whose property is exempt
from taxation to a grantee whose
property is not exempt, the lease-
hold estates shall be valued for prop-
erty tax purposes as real estate.”30

In 2011 the DOR discussed this
statute as follows:  

Practitioners in the area of ad
valorem taxes are split on
whether SC Code §12-37-950
should be construed as a tax
imposition statute as well as a
tax valuation statute. Some prac-
titioners believe that SC Code
12-37-950 is merely a valuation
statute that is obsolete because
it values the leasehold interest,
which they view as intangible
personal property.31

Incredibly (given that the

statute has been on the books since
1957), the issue was not litigated in
the courts until the Clarendon
County Assessor sought to tax a
leasehold interest entered into
between a for-profit campground
and the South Carolina Public
Service Authority (Santee Cooper), a
political subdivision of the state. In
upholding the assessment, the S.C.
Supreme Court in Clarendon County
Assessor v. Tykat, Inc., found that 

[t]he precedents relied upon by
Tykat address whether a tax-
exempt owner in fee simple
retains its tax exemption when it
leases real property to a private
entity. These cases make no
mention of a tax exemption for
a lessee. . . . By contrast, Section
12-37-950 is directly on point.
Section 12-37-950 unambiguous-
ly requires that Tykat’s leasehold
estate `be valued for property tax
purposes as real estate’, and it
makes no mention of an exemp-
tion if the leasehold estate is
used for a public purpose.32

The Solution:

The 2012 version of the DOR’s
property tax manual plainly states
that the statute refers to a “lease-
hold interest” for a “definite
term.”33 It’s possible (we suppose) to
escape taxation if the instrument is
written for other than a leasehold
interest, or for an indefinite term.

H. Litigation Proceeds are
Subject to Sales Taxes?
The Problem:

Common sense will tell you that
if a transaction is subject to taxes
(e.g. sales taxes), then recoveries of
the transaction proceeds through
litigation are subject to the same
taxes. Indeed, federal law makes
explicit that litigation proceeds
(including punitive damages, but
excluding recoveries for bodily
injury, including lost wages) are
subject to taxes.

Leases of tangible personal
property are subject to sales taxes
in South Carolina.34 In recent
Private Letter Ruling #12-3 from
the S.C. Department of Revenue,
the DOR opined that the settle-
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ment proceeds from a lawsuit over
the breach of a lease of tangible
personal property were subject to
sales taxes for both the amounts
paid by the lessee as well as the
amounts recovered from a third-
party guarantor of the lease.35

The Solution:

The tax department or tax advi-
sor for a corporation is generally
well aware of the duty to collect and
remit sales taxes. Problems occur
when the matter is turned over to
the litigation department, which
generally is less aware of sales tax
obligations. Report the results of the
litigation to the tax department or
the tax advisor. And if the litigation
involves multiple issues (including
those not subject to sales taxes), it
may be prudent to itemize the por-
tion of the settlement recovery that
is subject to sales taxes in the settle-
ment agreement.

I. Your House Has Drastically
Declined in Value—and You Can’t
Appeal the Assessment?
The Problem:

As a result of the Great
Recession, your home (which you
may have owned for many years)
has drastically declined in value.
You get a tax bill in a non-reassess-
ment year with a valuation set as of
the last reassessment (perhaps five
or six years old), which you feel is
far in excess of your home’s current
fair market value. Surely you can
appeal it?

Unfortunately, two ALC deci-
sions as well as an attorney general’s
opinion hold that the only time
(absent an assessable transfer of
interest, e.g., a sale) either the prop-
erty owner or (in a rising market)
the assessor can contest valuation in
a non-reassessment year is where (1)
the property was omitted from the
tax rolls; (2) the property has under-
gone a change in physical condition
that would alter its value; or (3)
there is a specific directive from the
Department of Revenue to conduct
a reassessment.36

The Solution:

A substantial argument exists
that the ALC decisions and attorney

general’s opinions are wrong.
Section 12-37-3140(A)(1) provides:
“For property tax years beginning
after 2006, the fair market value of
real property is its fair market value
applicable for the later of: (a) the
base year, as defined in subsection
(C) of this section; (b) December
thirty-first of the year in which an
assessable transfer of interest has
occurred; [or] (c) as determined on
appeal.”37 The authors are not aware
whether any of the ALC cases refer-
enced above are on appeal.

Conclusion
While the South Carolina tax

code is considerably more straight-
forward than the Internal Revenue
Code, it does have its share of com-
plexities. Many of the pitfalls rear
their head in the sale or merger of a
business. Often, the federal tax
aspects of sales/mergers/acquisitions
are examined closely with little
thought given to the state tax side.
Simply put, in any transaction in
which lawyers research or consider
the federal tax consequences, the
state tax implications should be
examined as well.
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